EXHIBIT B

ORDER DESIGNATING WAUSAU CELLULAR TELEPHONE COMPANY
LIMITED PARTNERSHIP
AS AN ELIGIBLE TELECOMMUNICATIONS CARRIER



DATE MAILED .

SEP 3 0 2003

C BEFORE THE -

PUBLIC SERVICE COMMISSION OF WISCONSIN.

Apphcatmn of Wausau Cellular Telephone C‘ompany L nmted
Partnership for Designation as an Eligible Telecommunications 8250-T1-100
Carrier in Wisconsin :
FINAL DECISION
This is the final 'decision in this proceedihg to ‘deterr‘nin'e whether to desi gnate Wausau
Cellular Telephone Company Lmnted (Wausau Ce]lu}ar) as an Eli gib]e Te]ecormnumcatmns
Carrier (ETC) pursuant to 47 U S.C. § 214(e)(2) and Wls Admm Code § PSC 160.13.

[

Designation as an }ETC makes a provider eli gible to ‘receive universal service fund (USF)
monies. | |
Introduction
Wansau Cellular filed an application for ETC designation on November 25, 2002. The
Commission issued a Notice of Investigation on March 27, 2003, The Commissidr; issued a
Notice Requesting qupmenis on September 12, 2003, A numﬁer of entities filed comments on

September 18, 2003." The Commission discussed this matter at its September 25, 2003 open

meeting.

1 Citizens Utility Board ("CUB"); CenturyTel, Inc. and TDS Telecom Corporation; the Wisconsin State
Telecommunications Association Small Company Committee (WSTA Small Company Committes); Wisconsin
State Telecommunications Association ILEC Division (WSTA ILEC Division); Wisconsin State
Telecommunications Association Wireless Division; Nsighttel Wireless {for seven applicants); Nextel and
ALLTEL.
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‘Wausau Cellular requested ETC designation for the exchanges shown in Appendix B.
The territories for which ETC designation is requested are served by a mix of rural and non-rural
telecommunications carriers.

Findings of Fact

1. The wireless industry, its customary practices, its usual customer base), and '

Wausau Cellular’s desire not {0 obtain state USF money create an unusual situdtion.

¥

2. It is reasonable to adopt different ETC eligibility recjuirements and obljgations for

Wausau Cellular than specified by Wis. Admin. Code § PSC 160.13.

3. ', Itisreasonable to require Wausau Cellular to meet only the federal requirements
for ETC status in order to be eligible for ETC designation. - .
‘ 4, It is reasonable to relieve Wausau Cellular from ETC ob‘]igations othf;r _than those

imposed under federal law.
5. It is reasonable to require that Wausau Cellular not apply for state USF funds and

that if it ever does, all state requirements for and obligations of ETC status shall égain be

applicable to it. ' .
6. . Wausau Cellular meets the federal requirements for ETC designation,l Co
7. It is in the public inferest to designate Wausau Cellular as an ETC in éertgin areas

served by rural telephone companies.
8. It is reasonable to grant Wausau Cellular ETC status in the non-rural wire centers

indicated in its application, to the extent that the wire centers are located within the staté.
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- 9, It is reasonable to grant Wausau Cellular ETC status in the areas for which it has
requested such designation where the request includes the grétire territory of a rurai telephone
company, fo the extent such areas are located within the state.

' 10 ~ Itis reasonable to grant Wausau Cellular ETC status in the areas for which'it ﬁag

PN
1

;'equested such designation where the request does not include the qntiré territory of a rural

telephone. company, to the extent the areas are located within the state, conditio.ned upon the

Federal Communications Commission (FCC) approving the_‘:.‘ use of the smaller areas. '
Conclusions of Law

The éOm;rlission has jurisdiction and authgrity unde; Wis. Stats, §§ 196,02,. 196,218 and
1?6..395; Wis. Admin. Code ch. PSC‘ 160 47 U.5.C. 8§ 214 and 254; and other per’tinem
provisions of the Telecommunications Act of 1996, to maké’ the above Findings of Fac';_t a'ngl to
isgue fhis Order.

The law does not require the Commission conduct a hearing in this docket as ;équested
by the CUB: CenturyTel, Inc., and TDS Telecom Corporation; and the WSTA Small Company '
Committee and WSTA ILEC Division. | |

If “notice and opportunity for hearing” as provided by Wis, Stat. § 196.50(2)(_f')‘i's|
applicable in this case, or if process is due to the current ETCs in the rural areas at issue on any
other basis, the Notice Requesting Comments, dated September 12, 2003, satisfies this
requirement.

Opinion '

On December 20, 2002, the Commission granted the U.S. Cellular ETC status és applied

for in Docket No. 8225-T1-102. Application of United States Cellular Corporation for
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Designation as an Eligib;le Telecommunications Carrier in Wisconsin, Docket No. 8225-TI-102,
2002 WL 32081608, (Wisconsin Public Service Comnlission; Decen.lber 20, 2002). The instant
application is substantively similar to the application of U.S, Cellular. The Commission
reaffirms its decision in Docket No. 8225-T1-102 and reiies qn-lthb opinion ilssueci in the Final
Decision in that docket, to approve Wausal; Cellular’s: épp]ipation.

ETC status was created by the FCC, and codiﬁcd in47 U.S.C. § 214(e)(2). Under FCC
rules, the state commissions are required to des_ign'atq Qrovidefs as ETCs. 47 US.C. § 214(3}(2),
47 CFR. § 54.201(b). Designation as an ETC is rcqu’ired_ if a prov_icier is to receive federal
universal service funding. ETC 'designatinq‘is also required to receive funding from some, but
not all, state universal service p'rograms. |

The FCC established a set of minimum criteria that all ETCs must meet. These i;re
codified in the fet;erél rules. 47 U.S.C. § 214(e)(1), 47 C.FR. § 54.101(a). The 1996
Telecommunications Act states that “States may adopt regulations not inconsistent with the
Commission’s rules to preserve and advance universal service.” 47 U.S.C § 254(f). A court
upheld the states’ right to impose additional conditions on ETCs in Texas Office of Public Utility
Counsel v. FCC, 183 F.3d 393, 418 (5" Cir. 1999). While states must designate multiple ETCs
if more than one proviﬁer meets the requirements aﬁd recjuesfs that status in a non-rural area, it
must determine that it is in the public interest before designating more than one ETC in a rural
area. 47 C.F.R. § 54.201. The Commission has already designated one ETC in each rural area.

In the year 2000, the Commission promulgated rules covering ETC designations and
requirements in Wisconsin. Wis. Admin. Code § PSC 160.13. Those rules govern the process

for ETC designation and set forth a minimum set of requirements for providers seeking ETC
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designation from the Commission. The applicatioﬁ filed by Wausan Cellular aéks that it be
designated as an ETC for federal purposes only. It states that it is not seeking designation as an
ETC for state purposes and, t:herefore, is not required to meet the additio.nal state requirements,

States must éxamine the federal requirexﬁjcnts, put are al’Ic;we_d to create ad&tiOnﬂ
requirements. Wisc’énsin has done so. The'Commi‘ssién’s requiremnents for ETC designation
claufy and expand" upon the more basic FCC rulcs There is no provxs:on in the rule for
designation as an ETC for federal purposes only. If a prov:der seeks to be dest gnated as an ETC,
it must follow the procedures and requirements in W?S'.. Admm. Code § PSC 160.13 and, if such
a designation is granted, that desf gnation s.e,wes to qualify the provider for both state énd federal
universal service fundingw Hmw./'ever, Wis. Admin, Code § PSC 160.01(2)(b) provides that:

Nothing in this chapter shall preclude special and individual consideration bemg

given to cxcepnonal or unusual situations and upon due investigation of the facts

and circumstances involved, the adoptlon of requirements as to individual

providers or services that may be lesser, greatér, other or different than those

provided in this chapter. :

Wausau Cellular’s request for ETC status presents an unusual situation. The wireless
industry, its customary practices, and its usual customer basé are quité different than those of
wireline companies. Additional]y, Wausau Cellular has stategIAthat it has no desire to obtain state
USF money. The Commission finds that under the particular circumstances of this case, it is
reasonable to adopt different ETC requirements for Wausau Cellular to meet, and to grant ETC
status to Wausau Cellular with certain limitations.

Because Wausau Cellular only wishes to obtain federal USF support, the Commission

shall adopt the federal requirements for ETC status as the requirements that Wausaun Cellular



3

Daocket 8250~'I‘1~109 | . ,

must meet to obtain ETC status. The federal requirements are found in 47 U.S.C. § 214(e)(1)
and 47 C.F.R.
§§ 54.101(a), 54.405 and 54.411. Further, the Commissioh relieves Wausau Cellular from ETC

obligations other than those imposed under federal law. However, since Wausau Cellula( will

.not be subject to the state requirements and state obligations, the Cornission requires that |

Wausau Cellular not apply for state USF money. If Wausau Cellular ever does apply for state

¥

USF money, then all of the state requirements for and obligations of ETC status shall Again be

applicable to Wausau Cellular. Lo a '

3

The Commission finds that Wausau Cellular has met the requirements for ET'C
designation; it will offer supported service to all customers in its designation areas and will |
advertise these services. In the FCC Declaratory Ruling In the Matter of F\ edergl?_.S’ta;e Joint
Board on Uni%w'r.fal Service, Western Wireless Corporation Petition for Preemption of ar;..Order |
of the South Dakota Public Utilities Commission, FCC 00:248 (released 8/16/00), par. 24“(-Soluth
Dakota Deqision) the FCC has stated:

A new entrant can make a reasonable demonstration to the state ,
commission of its capability and commitment to provide universal service without *
the actual provision of the proposed service. There are several possible methods.
for doing so, including, but not limited to: (1) a description of the proposed
service technology, as supported by appropriate submissions; (2) a demonstration
of the extent to which the carrier may otherwise be providing telecommunications
services within the state; (3) a description of the extent to which the carrier has
entered into interconnection and resale agreements; or, (4) a sworn affidavit
signed by a representative of the carrier to ensure compliance with the obligation
to offer and advertise the supported services.

If this is sufficient for a new entrant, it would seem to be even more so for someone who has

already started to serve portions of the exchanges. Wausau Cellular submitted an affidavit
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]

ensuring compliance and, as mentioned earlier, is not only providing service in other areas of the
state but also in parts of the areas for which it has requested ETC status.

The Commission finds that Wausau Cellular meets the requirement to offer service to all
requesting customers. It has stated in its application and comments thi‘lt it will do so. Mahy -
.ﬂling comments argue that the applicant will not provide service to all customers ix; ti)e indicatéd
exchanges and thus, because of the issue of “cellular shadows,” the applicant w.ill hot meet the
same standard that is applied to wireline p{oviders._ Howe\(l@r, this is a case where “.thérdevii is in
the detaiis.” It is true that the purpose of univérsal service programs is to ensure thét ;:ljstomers
who might 1;'0t otherwise be served at affordable rates by a éompé{itive market still receive |, +
sprvice. However, like for wireline companies, access 1o high cost aséistance is wﬁat helps
ensure that sevice is provided. For Wausau Cellular, accesl's. to high cost assjstance is exactly
vfhat will make expanding service to customers requesting;sswiée in the :ﬁeas for which _ifis :
designated as an ETC “commercially reasonable” or “economically feasible.” As th{ja‘ I'G'CC« has
said: ' | : '

A new entrant, once designated as an ETC, is required, as the incumbent is - »

required, to extend its network to serve new customers upon reasonable request. |

South Dakota Decision, par. 17.
Wausau Cellular, like wireline ETCs, must fulfill this mandate, anc_l access to high cost funding is
what will help make doing so possible. The issue of “dead spots” is not significantly different
from a wireline ETC that does not have its own lines in a portion of an exchange, perhaps a

newly developed area. After obtaining a reasonable request for service, the wireline is required’

to find a way to offer service, either through extending its own facilities or other options. So too,
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Wausau Cellular must be gi\'ien a reasonable 0ppb,rtu'nity to provide service to fequesting

customers, whether through expansion of its own facilities or some other method.

Wausau Cellular has also stated in its affidavit, application, and éomments that it will
advertise the design.:zted services as required under 47 U.S.C. § 2‘14(&)(1)(]33, including the

availability of low income programs,

i

Other objections to Wausau Cellular’s designation focus on an alleged inability to meet
certain additional state requirements in Wis. Admin Code § P'SC‘; 160.13. These are moot,

however, since the Commission has adopted different requirements for Wausau Cellular.

i

Some of the eichanges for which Wausau C_‘.'e'l_luia;' seeks ETC status are sérved by non-
rural JLECs (SBC or Verizon).' Under Wis; Acimir;. Code §'PSC 160.13(3) and 47 U.S.C.
§ 251(e)(2), the Comr'nission must designate multiple ETCs in areas served by such non-rural
companies. Howiaver, the Conm;ission may oq'ly designate mu]tipie ETCs in an area served by a |
rural company if désignating more than one ETC is in the public interest. S{:;me of the exchanges
for which Wausau Cellular seeks ETC status are served by rural telephone cbmpanies.

The Commission finds that desigﬁating Waasau Cellular as an additional ETC in these

areas is in the public interest. In its determination, the Commission is gnided by the Wis. Stat.

#

§196.03(6) factors to consider when making a publié’ interest determination:

(a) Promotion and preservation of competition consistent with ch. 133 and

s. 196.219.
“(b) Promotion of consumer choice.

{c) Impact on the quality of life for the public, including privacy
considerations,

(d) Promotion of universal service.

(e) Promotion of economic development, including telecommunications
infrastructure deployment.

() Promotion of efficiency and productivity.

(g) Promotion of telecommunications services in geographical areas with
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diverse income or racial populations. - |
The Commission finds that designating Wausau Cellular as an ETC in areas served by
rural companies will increase competition in those areas and, so, will increase consumer choice.

¥

While it is true that Wausau Cellular is currently serving in at least some of these areas, the :

'availabiiity of high cost support for infrastructure deployment will aliow Wausau Cellular to
exphnd its availability in these areas. Funhér;:designation of another ETC may spbr ILEC '
infrastructure deployment and encourage further efficienciég and productivity gains. Additional

infrastructure deployment, additional consumer choices, the effects of competition, the provision

! +

of new techriologies, a mobility option and increased local calling'areas will bén'eﬁt consumers '
'a‘nd improve the quality of life for affected citizens of Wisconsin. As a fesult, the bo_mmission
finds that it is in the public interest to designate Wausau Cellular as an ETC in the ateas Sgrvgd
by rural telephone companies for which it has requested such df:‘sign_ation.2 ‘
The areas for which Wausau Cellular is gfanted ETC status vary. Wis, Admin..- Code §
PSC 160.13(2) states that the areas in which a provider shall be designated as an ETC depend on
the natﬁre of the ILEC serving that area. I the ILEC is a non-rural telephoﬁe compa;:y; the
designation area is the ILEC’s wire center. The FCC has urged states.not to require ghgt' | | '
competitive ETCs be required to offer service in the entire territory of large ILECs. It has fc;und
that such a requirement could be a barrier to entry. Report and Order in the Matter of Federal-

State Joint Board on Universal Service, FCC 97-157 (released 5/8/97) pars. 176-177 (First

Report and Order). Wisconsin’s rule provision resolves this federal concern. As a result,

* Bighteen other state commissions and the FCC have approved wireless ETC applications as second ETCs in rural
areas on similar grounds.
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Wausau Cellular is grantéd ETC status in the SBC and Vg:izon i;'vire centers for which it
requested such status, to the extent that such wire cepte;é are located within the stéte.

Wis, Admin. Cod; § PSC 160.13(2) provi|des thatlif i‘he ILEC is ﬁrural t:elephone
company, the ETC dpsignatioﬁ area is different. For an aréa §§|rveci bya rura] telephonel
company, the designition area is generally the enii;je ta'nim‘i"y (study area) of that rural company.
A smaller designation area is prohibited l!nieSS the Conﬁrﬁssipn designates and the FCC
approves a smaller area. 47 C.F.R. § 54.207(b). aWﬁusa;l Cellula’s application contained a list

3

of rural telephone company areas for which it requested ETC status. 'Attac'hmen; B, p'repared by
the Commission, show the rural areas for which it béiieves Waunsau Cellular is seéking E;.[‘C ‘
status. If this list is not accurate, Wausau Ceiilullar is ordafeci to.submit t6 the Commission a
revised list, in the same format as the attécbment to this order, by October 31, 2003.

The Commission also graé)ts ETC status to Wausau Cellular in the areas for which it is
seeking designation for the entire territory of a rural telephone company, to tﬁe extent that such
exchanges are located within the state. Finally, where Wausau Cellular is asking for ETC
designation in some, but not all, parts of tﬁe terﬁ;ory of a rural telephone company, the |
Commission conditionally grants ETC status in the areas for which Wausau Cellular has
requested such d‘esi gnation, to the extent that such exchanges are located within the state.
However, Wausau Cellular must apply to the FCC for approval of the use of a smaller area in
such a designation. 47 C.F.R. § 54.207(c)(1). If the FCC approves use of the smaller area, then
Wausau Cellular’s ETC status for the smaller area(s) becomes effective. If the FCC does not

approve use of the smaller area(s), then Wausau Cellular’s conditional ETC status for such an

area is void. In such a case, if Wausau Cellular determines that it then wants to apply for ETC

10
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status in the entire territory of the rural company, it may submit 2 new applicati'on requesting
such desi gnaﬁon. L '

The Commission grax;is this conditional status after having consi&crgd the changing
market and the reason why the limitations on ETC désilgnaiidn"in‘rural areas was créatadn
Originally, there wére concemns about “cherry pickfng"’ or “cream skimming.” At that time, the
USFE support was é\reraged across all lines served bya provi'de_r- wifhin its study area. ’I'hé per

line support was the sﬁnc; throughout the study aréa. ‘The concern was that competitive
companies might ask for ETC designation in the part_Q of a 'rurlal cdr'npan)'r"s. territory fhat cost less
to serve. It could thereby feceivé the averéged .ff:ciéral high-cost assistance while only; serving
the low-cost areas of the texﬁto;‘y, while the ILEC i‘eceivé_d fedé:ral high-cost assistance but had

¥

to serve the tf:m'ire:J territo'r'y:, including the high-cost areas. First Repdrt and Order, par. 189. Asa
result, the FCC foun;i that unless otherwise app-roved _by ﬁqth the state and the FCC, a competitor
seeking ETC status in the territory of a rural company must commit to serving the entire

territory. First Report and Qrder, par. 189.

However, sincé th:at time, the USF funding mechanisms have ¢hanged. Cﬁ;‘i‘ently, a
competitive ETC gets Fhe same amount of federal h’igh«cbs_t a.ss;istance per line as the ILEC. An
ILEC has the option to target the federal high-cost agsistance it receives so that it receives more
USF money per line in the parts of the tcnitory where it costs more to provide service, and less
federal USF money in the parts of the territory where it costs less to provide service. In the
Matter of Multi-Association Group (MAG) Plan, FCC 01-157 (released 5/23/01), par. 147.

(MAG Order) Since the competitive ETC receives the same per line amount as the ILEC, if it

chooses to only serve the lower cost parts of the territory, then it receives only the lower amount

11
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of federal USF money. Asa resu]tl, és recognized by the FCC, ;he conceins about “cherry
picking” and “cream skimming” are largely moot. In the Matter of Reconsideration of Western
Wireless Corporation’s Designation as an Eligible Telecommunications Carrier in the State of
Wyoming, FCC 01-311 (released 10/16/01), par. 12. -

In the MAG Order, rural teiephdne companies were given the opportunity té_choose a “
disaggregation and targeting method or to not disaggregate and target USF support. MAG
Order, pars. 147-154. Companies were allowed to choose one of three targeting paths, Some of
the companies in whose territory Wausau Cellular is ,seeking ETC designation ChE;SB Pé;h One
(no targeting) and some chose Path Three (targeting). If a competitive ETC is named in all, or '
part, of the service territory of a rural company, that company may ask the Commission to aH'ow
it to choose another Path. The FCC believed that state involvement in path chaqée,é gave
competitors sa;nie certainty as to the amount of per line support available while préve‘ntiné'a pural
company from choosing or moving to a different path for anti-competitive reasons. MAG Order,
par. 153. Some of the companies in whose territory Wausau Cellular is seeking ETC designatie‘n‘
have disaggregated and targeted USF support, and some have not. HoWever, the Commission
may allow a company to change paths when a competitive ETC is designated in a rufal_' -
company’s territory.

Requests i‘oi‘ Hearing

In accordance with the Notice Requesting Comments, dated September 12, 2003, the
Commission received eight filings, four of which requested, on various grounds, the Commission
conduct a contested case hearing before deliberation of the application. CenturyTel, Inc. and

TDS Telecom Corporation claimed a right to a hearing under Wis. Admin. Code § PSC

12
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160.13(3) and Wis. Stat. § 227.42. WSTA Small Company Committee and WSTA ILEG
Division also suggested that the Commission should hold a contested case hearing. Citizens

Utility Board (CUB) also claimed a right to a hearing under Wis. Stat. § 227.42. The law,
however, does not réquire the Commission conduct a hearing in this docket as reqﬁes;ed. ’

Furthermore, if “notice and opportunity for hearing” as provided by Wis. Stat. § 196.50(2)(f) i
applicable in this case, or if process is due to the current ETCs in the rural areas at'issue on any -

 other basis, the Notice Requesting Comments, dated September 12, 2003, satisﬁeg. this

H

requirement.

CenturyTel, Inc. and TDS Telecom Corporation claimed aright to a heaﬁng under

¢

Wis. Admin. Code § PSC 160.13(3) and Wis. Stat, § 227.42.
Wis. Admin. Code § PSC 160.13 (3) states:

For an area served by an incumbent local e}g_change service provider that is -

a rural telephone company, the commission may only designate an additional

eligible telecommunications carrier after finding that the public interest requires

multiple eligible telecommunications carriers, pursuant to federal law and

s. 196.50 (2), Stats. For an area served by an incumbent local exchange service !

provider that is not a rural telephone company, the commission may designate an

additional eligible telecommunications carrier without making such a finding.

Wis. Stat. § 196.50(2), designates the process to certify a telecommunications ru'tility.
Wis. Stat. § 196.50(2), states in part, . . . after notice and opportunity for hearing, that the
applicant possesses sufficient technical, financial and managerial resources to provide
telecommunications service to any person within the identified geographic area.” According to

the rule and statute it would appear that notice and opportunity for hearing is a required '

procedure in the instant case.

13
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Wis. Stat. § 196.50(25, however, does not apply to an application for ETC status of a

wireless company to be an additional ETC in a rural area. Wis. Stat. § 196.202,° expressly

restricts Commission juljisdictidn over wireless providers. This statute prevents the Commission
from applying almost every provision of Wis. ch. 196, to wirelgss providers, except for
Wis. Stat. § 196. 218(3) This section only appliesif, ! ‘the comrmss:on promulgates xules that

designate [cellular] providers as eligible to receive un1versa1 service funding under both the

federal and state universal service fund programs.” Wis. Stat. § 196.218(3), mandates

telecommunications providers contribute to the ‘Wisconsin Uriversal Service Fund (WUSF).
: . . s s | j '
(Wireless providers currently have been exempted.) This section, however, is whollyunrelated

“a
¥

to the requirements for eligibility to receive money from the WUSF and. otherwise, unrelated to

this case. S

i ' .
The Commission cannot apply Wis. Stat. § 196.56(2), to wireless providers. The

Commission, therefore, cannot proceed undey Wis. Stat. § 196.50(2)(f), when evaluating the

3 Wis. Stat. § 196,202, states: ‘

Exemption of commercial mobile radio service providers. (2) Scope of regulation.
A commercial mobile radio service provider is not sibject to ch. 201 or this chapter,
except as provided in sub. (5), and except that a commercial mobile radio service
provider is subject to s. 196.218 (3) if the commission promulgates rules that designate
commercial mobile radio service providers as eligible to receive universal service
funding under both the federnl and state universal service fund programs. If the
commission promulgates such rules, a commercial mobile radio service provider shall
respond; subject to the protection of the commercial mobile radio service provider's
competitive information, to all reasonable requests for information about its operations in
this state from the commission necessary to administer the universal service fund.

(5) Billing. A commercial mobile radto service provider may not charge a customer for
an incomplete call.

* Wis. Stat. § 196.218 (3), states, in part:
Contributions to the fund. {a) 1. Except as provided in par. (b), the commission shail

require all telecommunications providers to contribute to the universal service fund
beginning on January 1, 1996. determined by the commission under par, (a) 4.

14



Docket 8250~TImiOD

ETC application of a wireless provider. As a matter of law, the teference to W:is. Stat.

§ 196.50(2)(b)(), in Wis, Admm Code § PSC 160.13, cannot apply to ETC applications of
wireless providers, mc}udmg Wausau Cellular.

Wis. Stat § 227.42 provides a right to a haaﬂng? uﬁatéd'a; a contested case, Ito any person

filing a written request for a hearing with an agenc‘y'( who meets the following four part test:

(a) A substantial interest of the person is injured in fact or threatened with i mjury
" by agency action or inaction; '

P

(b) There is no evidence of }egaslatlve mtent that the mterest is not to be
protected; : vt '

{(¢) The injury to the person requcstmg a hearing is dlffercnt in kmd or degree
from injury to the public caused by the agency action or inaction: and

(d) There is a dispute of material fact. ' !

Century’l‘é,l, Inc. and TDSI Telecom Corporation own local exchange telephone
companies that provide essential teleconununic;itions service as ETCs in the rurai a‘reas.
at issue. These companies are competitors of Wausau Cellular. On this basis, these |
companies claim the); have a substantial interesf protected by law, and will suffer special
injury based on the ETC designation of Wausau Cellular. Federal law and state law,
however, do not' create a substantial, or property, interest in exclusive ETC status for
incumbent rural ETCs, Alenco Communications v. FCC, 201 F.3d 608 (2000) (“The
purpose of universal service is to benefit the customer, not the carrier.”); WITA v.
WUTA, 65 P.3d 319 (2003); "In re Application of GCC License Corp., 647 N.W.2d 45,
52, 264 Neb. 167, 177 (2002)." (“[r]ather, customers’ i-nterest, not coméetitors’, should

control agencies’ decisions affecting universal service” and that “[t]he

Telecommunications Act does not mention protecting the private interests of incumbent

15
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rural carriers, who are often exclusgiylc ETCs simply by default as the sole service.
provider operating in a particular area.””) See also, State ex rel, 1* Na., Banﬁ"c v. M&l
Peoples Bank, 95 Wis. 2d 303, 311 (1980). (Ecoqohlic injury as the result of lawful
competition does not confer standing.); MCI Telecommuﬁica?ioﬁs v, Pub. Serv. Céﬁuﬁ.,
164 Wis. 2d 489, 496, 476 N.W.2d 575*(Ct. App. 199 15; and Wisconsin Power & El’gﬁzt ',
v. PSC, 45 Wis. 2d 253 (1969) (. . . the predominant purpo'ls._e unde‘riying the puinf: |

RLANY

utilities law is the protection of the consuming public rather than the competing

)
!

utilities.”)
In addition, these companies also claim that granting Waunsau Cellular ETC

status will reduce the amount of USF funds availaﬁlc to the public. As explained above,

s:uch result does not injure companies’ protected interest. As e;cpiaihed below, |

increasing the number of carriers eli gible for federal USF money will increase the

amount of federal USF dollars brought into Wisconsin. M;)reover, companies’ claimis

entirely speculative. | | ‘
WSTA Small Company Committee and WSTA ILEC Division ;1150 suggested that the

Commission should hold a contested case hearing. These organizations represent }(.)éal exéhange 1

telephone companies that provide essential telecommunications service as ETCs in the rural’

areas at issue who are competitors of Wausau Cellular, These commments suggest the

Commission hold a contested case hearing. These 6rganiz#ti0ns, however, did not invoke Wié,

Stat. § 227.42 or attempt to apply the standards therein. Had these oréanizations claimed such a

right to a hearing under Wis. Stat. § 22742, the same analysis would apply to them as described

for the CenturyTel, Inc. and TDS Telecom Corporation claim.
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CUB also claims a right to a hearing under Wis..Stat. § 227.42. CUB further
requests that the Comrmission consolidate ten pending ETC applications of wireless

praviders into one contested case for investigation of common issues. !

CUB asserts it has a substantial interest protected by law, and will suffer special
injury based on the ETC designation of Wausau Céllu]éx because it claims to represent
customers in the geographic area in which the applicant secks ETC designation. As

1 i

customers of the current ETC in that area, and as payees into the qﬁivprsal servicerfun,d,n
its members have a substantial interest that fund money is hot Iwaste'd' thr6Ugh
certification of an inappropriate c?mier. The federal USF, however, psbvides a beneﬁtl to
customers through the assistanc;': of carriers who commit to prdviding service in

high-cost areas. The desggﬁatioh «of more than one ETC'in a part.iculér high-cost area
allows more carriers 'providing;servicc in roral Wisconsin; such as Wausau Celiular, to - '
tap into money collected on énation-wide basis so that more services and more provider
choices can be afforded to these customers. As such, far from threatening their
substantial interests, E’I‘C‘designation, like the instant one, n'ccessarily provides a béneﬁt
to customers, On this Pasis, a hearing was not required by CUﬁ’s request.

CUB asserted that it meets the standards of Wis. Stat. § 22’?,42.(1)@), because it
disputes the factual assertions made by the applicant that allowing it to receive ETC
status will further the public interest by bringing the benefits of competition to
underserved marketplaces and that the application provides the Commission with

enough information regarding what services will be offered and at what cost to support it

claims ETC designation is in the public interest. These assertions amount o a
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generalized challenge regarding the sufficiency of Wausau Cellular’s application. A

hearing, howéver, is not required on such basis, Wis. Stat. § 227.42(1), cont.emplates

that a requester provide some showing that it meets the fqur part test. CUB fails to

present any facts that either contradict the assertions of the applicant of demonstra;:,e that .

any of CUB’s alleged deficiencies in thé application are fact-based and material. : ‘ . '

., All filers requesting a hearing state or allude to the cumulative effect of prapting

-the ten pending wireless ETC applications as an appropriaté issue in this docket. The
Commission, however, ha‘s not consolidatet'i these alppiicgtié.ns into one case. 'I‘lllel ETC
designation process is based on the application of an individbal carrier to the st'afadérdsb '

Wis. Admin. Code § PSC 160.13. Issues regarding the cumulative impact of this :
decision, and decisions like it, are not before the Commission.

*
[

' The law does not require the éommission conduct a hearing in this docket. If “‘i}ot'iqe and
obpoztunity for hearing” as provided by Wis. Stat. § 19656(2)&) is éppljcable in this case, or if
process is due to the current ETCs in the nn_‘al areas at issue on any other basis, the Nétice \
Requesting Comments, dated September 12, 2003, satisfies this requirement. Wasrg '
Management of Wisconsin v. DNR, 128 Wis. 2d 59, 78, 381 N.W.2d 318 (1985). (An:'

appropriate “opportunity for hearing” may be exclusively through written commients.)

Order
1. Wausau Cellular is granted ETC status in the non-rural wire centers indicated in its

application, to the extent the wire centers are located within the state. '

18



Docket 8250-TI-100 : . . .

1

2.- Wausau Cellular is granted ETC status in the areas for which it has requested such
designation where the request includes the entire territory o‘f'a rural telephone company, to the

extent the areas are located within the state.

‘-

t

3. Wausau Cellular is granted ETC_ statys in the areas for which it has requestéd such’
designati{m where the request does not include the entire territory of a rural telephone company;
to the extent the areas are located within the state, conditioned upon the FCC apprdving the use

t '

of the smaller areas. _ :

4. Wausau Cellular shall file a revised list of rural areas for which it is saekihg' E’fC status
by October Elll, 2003, if the list attached to this order is inacb'h:atc. "The reVised ifst‘shall use the
éflme format as the attachment. | ‘

5. Wausau Cellular must request that the FCC approve ithe use of an area srialler t,ha’q the
er_;tiral territory of certain rural telephone companies (listed in an attaghmeht to this orcfér) -when
granting ETC status in those areas.

6. If the FCC does not approve the use of areas smaller than the entire territory of a rufa] '
telephoﬁe company when granting ETC status in fhose areas, then the condi'.tional -g'fa_‘nt of ETC
status in this order is void. | c

7. Wausau Cellular shall not apply for state USF support. If it ever does file for such
support, the state eligibility requirements for, and obligations of ETC status, shall immediately
apply toit.

8. Based on the affidavit of Dan Fabry, Vice President and Chief Operating Ofﬁcer',

Wausau Cellular is an ETC within the meaning of 47 U.S.C. § 214 (c) and is eligible to receive
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funding pursuant to 47 U.S.C. § 254 (2). This order éonstjtutes the certification to this effect by

the Commission.

L]
$

9. The requests for a contested case hearing by CenturyTel, Inc., TDS Telecom Corp., CUB,
WTSA Small Company Committee, and WSTA JLEC Divisipn_afe rejected.

10. Jurisdiction is maintained. o

Dated at Madison, Wiscohsin, wg

4

By the Commission:

il O

Secretary to the Comniission

- LLD:PRI:cdg

See attached Notice of Appeal Rights
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Notice of Appeal Rights

Notice is hereby given that a person dggrieved by the foregoing
decision has the right to filé a petition for judicial review as
provided in Wis. Stat. § 227.53. The petition must be filed within
30 days after the date of mailing of this decision. That date is
showh on the first page. If there is no date on the first page, the
date of mailing is shown zmmedxately above the signature line.
The Public Service Commission of Wisconsin must be named as
respondent in the petition for judicial review.

Notice is further given that, if the foregoing decision is an order
following a proceeding which is a contested case as defined in
Wis. Stat. § 227.01(3), a person aggrieved by the order has the
fusther right to file one petition for rehearing as provided in Wis.
Stat. § 227.49. The petition must be filed within 20 days of the
date of mailing of this decision., :

If this decision is an order after rehearing, a person aggrieved who
wishes to appeal must seek judxmal revxew rather than reheanng
A second petition. for rehearing is not an optlon

This general notice is for the purpose of e‘nsuting compliarice with
Wis. Stat. § 227.48(2), and does not constitute a conclusion or
admission that any particular party or person is necessarily
aggrieved or that any particular decision or order is final or
judicially reviewable.

Revised 9/28/08
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APPENDIX A

This proceeding is not a contested

case under Wis. Stat; Ch. 227, therefore
there are no parties to be listed or certified
under Wis, Stat. § 227.47. However, an
investigation was conducted and the persons
listed below participated. -

PUBLIC SERVICE COMMISSION

. OF WISCONSIN

(Not a party, but must be served)
610 North Whitney Way ‘
P.O.Box 7854 - '
Madison, WI 53707-7854

+

MS STEPHANIE L. MOTT ATTY
REINHART BOERNER VAN
DEUREN

PO BOX 2018

- MADISON W1 53701-2018 -

MR PETER L GARDON
REINHART BOERNER VAN
DEUREN

PO BOX 2018

MADISON WI 53701-2018

MR NICK LESTER
WSTA

6602 NORMANDY LN
MADISON WI 53719

MR BRUCE C REUBER
INTERSTATE TELCOM
CONSULTING INC

PO BOX 668

HECTOR MN 55342-0668

MR LARRY L LUECK
NSIGHT TELSERVICES
NORTHEAST TEL CO

- PO BOX 19079

GREEN BAY WI 54307-9079

MR JUDD A GENDA ATTY
AXLEY BRYNELSON LLP

2 E MIFFLIN ST STE 200

MADISON WI 53703,

‘MSKIRAELOEHR |
.CULLEN WESTON PINES AND

BACH LLP
122 W WASHINGTON AVE

SUITE 900 .

MADISON, WI 53703

i

MR IORDAN J. HEMAIDEN
MICHAEL BEST AND N
FREIDRICH LLP '

PO BOX 1806

MADISON, WI 53701- 1806

MR JOSEPH P WRIGHT
STAFFORD ROSENBAUM LLP
POBOX 1784 '
MADISON, WI 53701-1784

BRENT G EILEFSON ESQ.

LEONARD, STREET AND
DEINARD PA

150 SOUTH FIFTH STREET

SUITE 2300 ,

MINNEAPOLIS MN 55402
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APPENDIX B
Non-Rural Wire Centers

Operating Company Exchange
Verizon North . .Antigo
Verizon North Athens
Verizon North Bimamwood -
Verizon North Colby
‘Verizon North Edgar
Verizon Notth Hatley
Verizon North : Marathon
Verizon North ' Marshfield
Verizon North Merrill
Verizon'North Spencer
Verizon North Stratford
Verizon North : Wausau
Operating Company Exchange
Amherst Telephone Company Rosholt :
Central State Telephone Company Auburndale
Central State Telephone Company Junction City
Midway Telephone Company Dorchester
Mosinee Telephone Company Mosinee
Wittenberg Telephone Company Elderon



